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Professor Levy tells us that Great Britain is far more free from 
monopolies than the United States or Germany. This fact he ascribes, 
in part, to insignificant freight rates and to the absence of minerals which 
may easily be monopolized, but in large measure to free trade. British 
industry at the present time, he tells us, is in a semi-monopolistic state. 
Once erect a tariff wall, and general trade agreements will be strength- 
ened into cartels and trusts. 

Mr. Levy's book is open, in some respects, to adverse criticism. 
The injection of a somewhat confused although short chapter on early 
German combinations seems somewhat out of place in a book otherwise 
devoted to Great Britain. It is doubtful, also, if the eighteenth century 
was as free from monopolistic organization as the author implies. The 
coal and copper trades which he discusses were, it is true, selected for 
government inquiry ; but in other trades as well accusations of secret 
agreements were freely made. As an illustration one may take a printed 
appeal to Parliament on behalf of the sugar refiners, praying for an in- 
quiry into the illicit restraint of trade enforced by the planters. Again, 
the author's explanation of the absence of a modern British coal trust 
is questionable. He tells us that the mines are too many in number 
and too widely distributed throughout the United Kingdom for their 
effectual concentration under one central control. Bearing in mind the 
prophecy of the late Mr. Jevons, that the steel industry could scarcely 
develop in America, owing to the great distance which separated iron 
and coal deposits, we are naturally somewhat skeptical when told that 
the distance between South Wales and Durham prevents the develop- 
ment of a coal trust. Apart from these details, Monopoly and Com- 
petition contains data of great interest to the historian as well as to the 
economist, and is clearly and forcibly written. 

Walter P. Hall. 

Columbia University. 

Des Clauses d ' irresponsabilite en matiere de transport maritime. 
By Andre Gautier. Paris, Librairie Generate de Droit etde Juris- 
prudence, 1910. — 327 pp. 

The civil law of continental Europe, as well as the English common 
law, in principle imposes upon carriers responsibility for losses caused 
by the fault or negligence of their agents and employees. Modern bills 
of lading issued by sea carriers regularly contain clauses exempting 
them more or less completely from this and almost every other liability. 
In the famous paraphrase of Mr. Justice Butt, an English judge in ad- 
miralty, the carrier practically says : You will pay me so much freight 
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and give me your goods, and I will deliver them if I like. Of the legal 
effect of such stipulations M. Gautier has made an admirable com- 
parative study. He shows that during the past forty years the prin- 
cipal continental European countries have adopted, by judicial decision 
or by legislation, the view held by the English courts, viz. that, with 
certain important limitations, such clauses of exemption are valid. He 
defends this tendency, not on the ground usHally taken by the English 
courts, viz. freedom of contract, for he holds that shippers have prac- 
tically no freedom in the matter, but on the double ground of the 
special risks incident to navigation , which can not be thrown wholly on 
the carriers, and of the high degree of independence necessarily ac- 
corded to ship -captains, which properly takes them out of the class of 
ordinary agents. The recognition at law of these contractual exemp- 
tions he treats as part of a broader system, gradually developed, limit- 
ing the risks of carriers by sea ; and thus he brings this newer move- 
ment into line with the older quantitative limitations of the liability of 
shipowners — limitations to ship and freight or to the value of the same. 
He accordingly discards the theory held by the American federal courts 
and by some of our state courts, and formerly held by many continental 
European courts, that all such contractual exemptions are contrary to 
public policy (Introduction, pages 9-39). 

In examining the laws and judicial decisions of the different coun- 
tries M. Gautier studies minutely the limitations placed upon the 
validity of the exemption clauses and the rules established regarding the 
burden of proof — rules which of course are no less important than the 
provisions of the substantive law. He devotes much attention to the 
Harter Act, passed by the Congress of the United States in 1893 and 
closely followed in the Australian act of 1904. In the distinction 
therein drawn between what the author terms fautes commerciales 
and fautes nautiques — in annulling contracts that seek to exempt sea 
carriers from liability for failure to provide seaworthy vessels , properly 
equipped and manned, or for negligence in " loading, stowage, custody, 
care or proper delivery ' ' of goods (sections 1 and 2 ) , and in simul- 
taneously freeing such carriers de jure and without special contract 
from liability for damages " resulting from faults or errors in navigation" 
or due to causes wholly beyond their control (section 3) — this act, in 
M. Gautier's judgment, marks a new stage in the development of this 
portion of the commercial law (pages 34, 35). He accordingly devotes 
more than thirty pages (161-193) to a detailed examination of its 
provisions and ten more pages (271-280) to the question of its effect 
upon the burden of proof. In view of the slip-shod character of much 
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American legislation, it is agreeable to learn that so competent a for- 
eign authority finds this act, in spite of certain lacunae, " redige avec 
une parfaite methode " (page 294). 

M. Gautier gives us also an excellent though brief chapter (pages 
93-105) on conflicts of laws in the matter of sea-carriers' liability. 
To the law of the place where the contract is concluded or to that of 
the place where it is to be performed he prefers the law of the flag. 
He recognizes, however, that whatever general rule be accepted it may 
be set aside by express choice of a particular law, e. g. in the bill of 
lading — a position which involves a recognition of the ' ' freedom of 
contract" theory. Such a choice of law, indeed, will not preclude 
the application of the lex fori if the court considers that a public policy 
is involved ; and it is noted that clauses inserted in bills of lading by 
trans- Atlantic carriers, seeking to elude the provisions of the Harter 
Act by stipulating that controversies are to be determined by the law of 
England, are treated as void by the Supreme Court of the United States. 

When, however, there is question of the choice of a particular law 
by a voluntary submission which is not express but is to be inferred 
from the circumstances of the case at bar, the author correctly states 
that this is ' ' une question d'espece livree a l'appreciation souveraine 
du juge ; d'autant plus que Ton peut etre sur d'un fait, c'est qu'en 
plaidant, chacune des parties fera son possible pour attirer le tribunal 
vers l'application de la loi qui lui sera le plus favorable " (pages 102, 
103). In fact, in several of the leading English and American cases 
in which weight was attached to the choice of a particular law by 
carrier and shipper, it is clear that their assumed agreement was, in 
view of their conflicting interests, a legal fiction, which enabled each 
tribunal to apply its own preferred theory. 

In a penultimate section (pages 281-303), M. Gautier outlines the 
efforts made at a series of international conferences and congresses to 
secure uniformity in bills of lading and in the laws regulating the 
liabilities of sea carriers. 

The book is characterized by the orderliness and lucidity that are 
traditional in French legal literature. A less happy trait of French 
books, that of misspelling foreign words, including names, is also in 
evidence, but in this volume such mistakes are relatively few. For 
his foreign cases the author depends on the files of the Revue Inter- 
nationale du Droit Maritime, of whose editorial board he is secretary, 
and in citing such cases he refers only to volumes and pages of this 
review. There is no index, and the table of contents is brief. 

Munroe Smith. 



